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Def endant (s).
OPI NI ON

This matter is before the Court onthe notion of defendants, Terry

Shar p, Ann Lutz, Janes Lutz, and El vin Coppl e ("Sharp group”), to alter
or anmend this Court's order and opi ni on of January 5, 1995, in which
t he Court granted in part and denied in part the Sharp group’'s noti on
for summary j udgnment on t he anended conpl ai nt of debt or-i n- possessi on,
John Prior ("trustee"). The effect of the Court's order was to avoi d
as preferential atransfer tothe Sharp group of oil proceeds com ng
due t he debtor fromFarmBureau O | Conpany (" FarmBureau") on or after
July 16, 1993. The Court further found that the Sharp group's |ien on
oi |l proceeds com ng due the debtor fromJune 11, 1993, to July 15,

1993, was not avoi dabl e as a preference. The Court ruledthat this



latter |ienwas superior tothe conpetinglien of Janes Mezo (" Mezo"),

which, if effective, was avoidable by the trustee as a preference.
In their notion to alter or anmend, the Sharp group contends

initially that the Court erredin concludingthat the requirenents of

8 547(b) (5) had been net regardi ng the transfer of oil proceeds conm ng

due t he debtor on or after July 16, 1993.! They assert that there was

no basis for the Court to find that this transfer enabled them as

unsecured creditors, toreceive nore than they woul d have recei ved

otherwi seinthe debtor's Chapter 7 1iquidation. See Prior v. Farm

Bureau O | Conpany, et. al, Adv. No. 94-4003, slip op. at 19, 1995 W

12716, at *7 (Bankr. S.D. Il1l. Jan. 5, 1995). Rather, they maintain
t hat the record showed they were fully secured by their judicial lien
on the debtor's real estate sothat the 8§ 547(b) (5) el enent for finding
a preferential transfer was not net.

The Sharp group’'s argunent i s i nappropriate inthe procedural
cont ext of this case and provi des no basi s for anmendi ng t he Court's
judgnment. Mbdtions for reconsideration servethelimted purpose of

allowing acourt tocorrect manifest errors of lawor fact or consi der

1 Section 547(b)(5) contains one of the elenments for avoiding a
prepetition transfer as a preference, providing that the transfer
must enable the creditor to whom paynent is nade

to receive nore than such creditor would receive if--

(A) the case were a case under chapter 7 of this
title;

(B) the transfer had not been made; and

(C) such creditor received paynent of such debt to
the extent provided by the provisions of this title.

11 U.S.C. § 547(b)(5).



newl y di scovered evi dence. Publishers Resources v. Wal ker-Davi s

Publications, 762 F. 2d 557, 561 (7th Gr. 1985). They do not serve as

an occasi onto tender newl egal theories or to present evi dence whi ch

was avail abl e when the court initially rendered its decision. 1d.
Inthis case, the Sharp group filed a notion for summary j udgnent

and supporting brief, inwhichthey repeatedly allegedthat the only

i ssue before the Court was the | egal i ssue of whentheir |ien attached

tothe debtor's oil proceeds. See Mot.for Summ J., filed July 19,

1994, 3 at 1 ("Based onthe stipulatedfacts, there exists noissue
of material fact, and the court may deci de t he remai ni ng | egal i ssues
of lienpriority asamtter of laww thout atrial"); id., §7 at 2
("The Sharp group's lien on the oil proceeds is not subject to
avoi dance as a preference because it did not arise within 90 days

prepetition"); Brief in Supp. Summ J., filed July 19, 1994, at 2

("Whet her [the Sharp group’'s] lienonthe oil proceeds may be avoi ded
as a preferenceturns onthetimnmngof the attachnment of thelien").
Havi ng argued t hi s case on the | egal i ssue of when their |ien arose,
t he Sharp group may not now seek redeterm nation of the Court's
deci sion by raising 8 547(b)(5) as afactual issue. The partiesin
this case stipulated that there were no issues of fact to be
det erm ned, and neither party rai sedthe issue of whether the nenbers
of the Sharp group were fully secured creditors so as to defeat the

trustee's action.? |f the Sharp group had wi shed to chal | enge t he

2 \While it m ght have been better to describe the Sharp group
as "undersecured"” rather than "unsecured" creditors, see Prior, slip
op. at 19, 1995 W 12716, *7, an undersecured creditor is, by
definition, both partially secured and partially unsecured, so the
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trustee's conplaint onthis basis, they could havefiled anptionto
dismssthe trustee' s conplaint for failureto allege §8 547(b)(5) or
could have filed an affirmati ve defense setting forth their secured
status as a factual matter to be determ ned by the Court.

The Court's decisioninthis case, al though rendered on a noti on
for summary judgnment, had t he concl usive effect of atrial because of
the parties' stipulationthat there were noissues of fact. The Sharp
group had every opportunity prior tothe Court'srulingtoarguethe 8
547(b) (5) requirenment and, having failedto do so, are precl uded from
doing so now upon a notion for reconsideration. The Court,
accordingly, declinestoalter its January 5, 1995, order and opi ni on
on this ground.

The Sharp group contends further that the Court erred in
concluding that the district court’'s turnover order of July 19, 1993,
term nated the citation proceeding, creating a newlien that was
avoi dabl e as a preference. They assert that the citation proceedingis
thus still pendi ng and operates as avalid lien onthe debtor's oil
proceeds to the present date.

The Sharp group' s argument m sconstrues this Court's opi nion. The

Court rul ed not that the turnover order created a newlien but that it

Court's choice of words was not incorrect. Since there was never any
suggestion that the Sharp group were fully secured creditors, the
Court was justified in presum ng they were at |east partially
unsecured, since there would sinply have been no reason to argue the
issue of the timng of their lien if they had been fully secured
creditors.



constituted a preferential transfer of the debtor's future oil
proceeds, which were not subject to the preexisting lien created
out si de t he 90 day preference period by service of the Sharp group's
citation sumons. See Prior, slipop. at 18-19, 1995 W 12716, *7. By
theternms of § 2-1402(1), the lien created by service of acitation
summons bi nds the debtor's nonexenpt property "to the tinme of the
di spositionof thecitation.” 7351LCS5/2-1402(1)(2). Inthis case,
the Sharp group's citationlien attachedto oil proceeds com ng due t he
debtor until entry of the turnover order enforcingitslien. Oncethe
district court enteredits turnover order enforcingthe Sharp group's
citationlien, the parties' rights were determ ned by the order, not by
a continuing lien on future oil proceeds.

Since 8 2-1402(1) refersto "disposition” of thecitation rather
thanto "term nation" of the citation proceeding, ®the provisions of

Supreme Court Rule 277(f) governing duration of the citation proceedi ng

3 The Court inadvertently used the term "term nated" rather
than "di sposed of" in describing the noney to be turned over to the
Sharp group by the district court's order, stating that "noney to be
turned over to the Sharp group . . . included proceeds fromthe sale
of oil . . . from. . . June 11, 1993, to the date of the turnover
order which term nated the citation proceeding on July 19, 1993.
Prior, slip op. at 18, 1995 WL 12716 *7 (enphasis added). Any
confusi on caused by the use of this term should have been dispelled
by the Court's later statenent that

the Sharp group's citation lien covered only nonies and
property com ng due the debtor until disposition of the
citation proceeding.

ILd. (enphasis added).



do not determ ne the extent of the lien under § 2-1402(1).4 Admttedly,
t he concl udi ng | anguage of 8 2-1402(1) creates sone anbi guity when it
states that "[t]he lien [under 8§ 2-1402(1)] is effective for the period
specified by Suprene Court Rule.”™ 735 I1LCS 5/2-1402. There is no
mention of a"lien"” in Suprene Court Rul e 277, sothis reference nust
mean that the |lien under 8 2-1402(1) becones ineffective if the
citation proceedi ng | apses or is term nated under Rul e 277(f) prior to
di spositionof the citation. However, where, as inthis case, the
citationis disposed of by anorder inthe citation proceeding, the
i en of § 2-1402(1) i s not continued by Rul e 277 beyond t he peri od
specifiedin§2-1402(1).5% Thus, the Sharp group's argunment tothe
contrary affords no basis for altering the Court's order and opi ni on of
January 5, 1995.

The Sharp group contends finally that the Court erredin applying

8§ 547(e)(3) inthiscasetofindthat "transfer” of the oil proceeds

4 Supreme Court Rule 277(f) provides:

(f) When Proceeding Term nated. A proceeding under this
rule continues until term nated by notion of the judgnent
creditor, order of the court, or satisfaction of the
judgment, but term nates automatically 6 nonths fromthe
date of (1) the respondent's first personal appearance
pursuant to the citation or (2) the respondent's first
personal appearance pursuant to subsequent process issued
to enforce the citation, whichever is sooner. . .
Orders for the paynent of money continue in ef f ect
notw t hstanding the term nation of the proceedings until
the judgnment is satisfied or the court orders otherw se.

> Both subsections (1) and (2) of 8 2-1402(1) governing
citations directed against the judgnent debtor and against third
parties, respectively, state that the lien created by service of the
citation summons binds the debtor's property "to the time of the
di sposition of the citation.” 735 ILCS 5/2-1402(1)(1) and (2).
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subject totheir liendidnot occur until the debtor acquiredrightsin
the oil uponits extraction.® They assert that the debtor had rights
tothe oil while it was still in the ground and that these rights
continuedintheoil uponits extraction and sal e to FarmBureau. They
mai ntain, therefore, that 8§ 547(e)(3) does not apply to del ay the date
of "transfer”" inthis caseuntil thetinethe oil was extracted and t he
debt or becane entitled to receive the oil proceeds.

The Court notes that the Sharp group's argunent, if correct, would
af fect only oil proceeds subject totheir citationlien--that is, oil
proceeds com ng due the debtor until thetine of thedistrict court's
turnover order of July 19, 1993--and woul d have no bearing on this
Court'srulingas tooil produced subsequent tothe district court's
order.’ Conversely, application of § 547(e)(3) inthis case nmeans t hat,
for purposes of § 547, the "transfer” of oil produced between July 16,
1993, and July 19, 1993, if any, did not occur upon creation of the
Sharp group' s |'i en out si de t he 90 day pr ef erence peri od but was del ayed
until within 90 days of bankruptcy so as to be avoidable as a
pr ef erence.

The Court, however, finds nonerit inthe Sharp group' s argunent

6 Section 547(e)(3) provides:

For purposes of [8§8 547], a transfer is not nmade until the
debtor has acquired rights in the property transferred.

11 U.S.C. 8 547(e)(3).

7" As to these latter proceeds, the Court's § 547(e)(3) analysis
constituted an additional reason for its holding that the transfer of
future oil proceeds was preferential as having been nmade within 90
days of bankruptcy. See Prior, slip op. at 19, 1995 W. 12716 *8.
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that the debtor's rights to extracted oil and its proceeds were
acquired while the oil was in place prior to extraction. This
argument, made wi thout citation of authority, ignores Illinois caselaw
hol di ng t hat an oi|l and gas | essee'srightstoextractedoil andits
proceeds are acquired only when the oil is found and reduced to

possession. As stated inUpdikev. Smth, 39 N E. 2d 325, 327 (I11I1.

1942) :
Ol andgasinplaceinthe earth can not be the subject of
an ownership which is distinct fromthe soil because of
t heir fugaci ous nature. They belong to the owner of the
| and so | ong as t hey renmai n under the | and, and hi s grant of

t hemt o anot her i s a grant only of such oil and gas as t he

grantee may find and t ake possession of, andnotitletothe

oil and gas as such actually vests until it is found and

reduced to possession to be used or narketed.

See also In re Fullop, 6 F.3d 422, 429 (7th Cir. 1993).

Inthis case, the debtor, as the owner of oil and gas | eases, had
aninterest inoil that m ght be obtained fromthose | eases in the
future. However, the debtor's rights to extracted oil and its
proceeds, as such, didnot ariseuntil the oil was actually produced
and sol d. Since, under 8 547(e)(3), transfer of the oil proceeds t hat
wer e subj ect to the Sharp group's lien couldnot occur until the debtor
acquiredrightsinthem any transfer of oil produced wi thin 90 days of
bankrupt cy constituted a preference. The Court, therefore, reaffirns
i ts hol di ng regardi ng the applicationof § 547(e)(3) tothe facts of

this case.



The Sharp group has filed afurther notiontoclarify the Court's
order of January 5, 1995, regardingthe priority of their claimtothe
funds held by FarmBureau vis a vis conpeting lien clai mant Mezo.
Consi stent with the reasoning of its January 5, 1993, opinion, the
Court finds that the Sharp group's interest inoil proceeds hel d by
FarmBureau i s superior tothat of Mezo as to anounts com ng due t he
debtor fromJune 11, 1993, to July 15, 1993. Sincethe Sharp group's
i enonthese proceeds i s not avoi dabl e as a preference, the Sharp
groupisentitledtofirst paynent fromthis fund except as to Law ence
Beal , who hol ds a superior interest regardi ng oil produced fromPar cel

1. See Stip. of Facts, filed July 25, 1994, 1 10 at 5-6. As for oil

pr oceeds com ng due t he debtor on or after July 16, 1993, both Sharp
and Mezo are unsecured creditors, andtheir rights to paynent nust be
det erm ned according to the debtor's Chapter 11 plan. The Sharp
group' s addi tional request that the Court clarify whether the absol ute
priority rule applies in this case is inappropriate at this tine.

For the reasons stated, the Court finds that the Sharp group's
notion to alter or anmend its order and opi ni on of January 5, 1995,
shoul d be deni ed.

SEE WRI TTEN ORDER.

ENTERED: March 7, 1995

/'s/ KENNETH J. MEYERS
U. S. BANKRUPTCY JUDGE
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